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FOREWORD 

We would like to acknowledge the invaluable assistance of our collea&rues in the 
production of this report: Yvonne Koberg and Kyra Sanin generously shared numerous 
interview notes as well as personal insights with respect to the role and impact of the 
Defence Office. We would also like to thank all of those who offered their time to be 
interviewed for this report. 

Due to Registry policy we were denied access to the detainees, who have unique insight 
into their relationship with both Assigned Counsel and Duty Counsel. While a variety of 
views were solicited on the role and impact of the Defence Office, this report in no way 
represents the perspective of all Defence Counsel at the SCSL. Rather, where individual 
interviews are cited they represent the views of the person in question. Therefore, this 
report does not pretend to be a fully comprehensive picture of the Defence Office. 
Rather, it attempts to offer some critical insights into the structure, role and impact of the 
Defence Office at the Special Court for Sierra Leone. 
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1. EXECUTIVE SUMMARY 

1.1 Introduction 

The Special Court for Sierra Leone (the 'Special Court' or the 'SCSI,'), a third 
generation international criminal tribunal, represents an attempt at a more streamlined 
and efficient form of justice. The SCSL has become known for several of its innovative 
institutional features. 1 Perhaps one of the most notable of these features is the creation of 
a permanent Defence Office, specifically mandated to ensure the rights of suspects and 
accused persons tried at the Special Court. 2 In many respects, the Defence Office at the 
SCSL represents a tremendous achievement. In particular, it can be seen to provide a 
much needed supervisory mechanism to keep the defence budget in check and to ensure 
the welfare of the being accused held in detention. 

Generally speaking, the Defence Office is lauded in both the media and academic 
literature as 'novel', 'innovative' and 'unique' .3 In many respects, this praise seems 
justified. Given some of the complaints associated with the cost and quality of the 
defence at both the International Criminal Tribunal for the former Yugoslavia ('ICTY') 
and the International Criminal Tribunal for Rwanda ('ICTR'), and the failure of other 
forms of UN-administered justice to deliver adequate defence representation (such as in 
the case of the Special Panel for Serious Crimes in East Timor), the Defence Office at the 
Special Court is, by all indications, a success story.4 The Office has managed to survive 
on a shoe-string budget and is generally perceived to be efficient as well as economical. 
The perceived inadequacies associated with other attempts at providing a satisfactory 
defence and the success associated with the Defence Office mean that the Office is likely 
to influence the structure of the models used to implement the defence at future 
international, internationalized and UN-administered tribunals. The Office already seems 

1 The SCSL is one of a discrete number of hybrid or 'internationalized' tribunals that has been established, 
the others being: the Special Panels for Serious Crimes in East Timor (the 'Special Panels'), the 
'Regulation 64' Panels in the courts of Kosovo (the 'Regulation 64' Panels) and the Extraordinary 
Chambers in the Courts of Cambodia (the 'ECCC'). Like these other courts, the SCSL operates under a 
time-limited mandate and is located within the country where the conflict occurred. The SCSL can be 
distinguished from these other tribunals in that it is currently the only internationalized court established by 
agreement between the United Nations and a sovereign state that is currently trying indictees solely under 
international law. (Although the SCSL was mandated to try indictees both under national and international 
law, the Prosecutor determined only to prosecute under international law). See Romano et al (2004). 
2 Rule 45 of the Special Courts Rules of Evidence and Procedure (the 'Rules') states that 'The Registrar 
shall establish, maintain and develop a Defence Office, for the purpose of ensuring the rights of suspects 
and accused'. 
3 See International Center for Transitional Justice (2004), Human Rights Watch (2005) as well as scholarly 
articles such as those by Skilbeck (2004) and Jones et al (2004). 
4 For commentary that is critical of the defence at the ICTR and the ICTY, while still noting its 
improvements since establishment, see Ellis (2005) and for critique regarding the costs, see Dougherty 
(2004). For analysis regarding the failure of the United Nations to ensure the provision of adequate 
defence representation {amongst other things) at the Special Panels for Serious Crimes in East Timor, see 
Cohen (2006). This is not to detract from the efforts of those defence counsels at the international tribunals 
and at the Special Panels who have made a considerable, consistent and concerted effort towards ensuring 
the rights of suspects and accused, often under difficult circumstances. 
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to have impacted on the model chosen for the International Criminal Court (the 'ICC'), 
where a variation on the SCSL Defence Office structure has been instituted.5 

Yet as the defence phase of the trials continues, it has become apparent that the Defence 
Office faces a number of significant challenges. Some commentators, observers, and 
defence counsels argue that there are certain key deficiencies in the model offered by the 
Defence Office that hamper the effectiveness of its work. They argue that whether it 
should be considered a model for future tribunals in its current form needs to be 
reconsidered. The following characteristics of the Defence Office can be seen as 
problematic: 

(1) A lack of adequate resources for the Defence Office and subsequently, the 
defence teams, amounting to an inequality of arms between the Prosecution 
and the Defence at the Special Court for Sierra Leone;6 

(2) A lack of control by the Principal Defender of the Defence budget, hence 
meaning he/she is consistently having to lobby the Registry for funds for the 
Defence, making the Defence budget extremely insecure and subject to 
changes often beyond the Principal Defender's immediate controt;1 

(3) A lack of clarity regarding how the relationship between members of the 
Defence Office and the accused should be characterized, and in particular how 
it should be viewed in light of the relationship between the accused and his 
assigned counsel; 

(4) A breakdown in communication between the Defence Office staff and defence 
counsels regarding the work of the Office generally (including lack of 
communication by the Office of the work it does to benefit counsels), which 
has led to certain points of antagonism regarding the Office's work; and 

(5) A lack adequate provision of key legal research facilities during the trial phase 
that counsels require to ensure they have 'adequate facilities in the preparation 
of the defence' as provided under Rule 45(B)(iii) of the Special Court's Rules 
of Evidence and Procedure (the 'Rules'). 

It should be acknowledged from the outset that the views of the Defence Office 
are varied: several defence counsels at the Special Court have praised the Office in 
interviews and have stated that the Defence Office has been helpful in fulfilling their 
needs. Some have also stated that the Office has provided them with adequate resources 
and assistance to present their cases. 8 It will therefore be the task of the this report: (i) 
first, to look closely and the formation of the Defence Office as an institution; (ii) next, to 

5 Written response to questions for the Chief of Prosecution, OTP, February 2006. 
6See in particular, infra, Section 3.6 of this report. 
7 Throughout this report, 'Defence' refers to the defence teams, the Defence Office and the accused 
fersons. 
Interviews of defence counsels conducted in February and November 2005. 



6 

look at the history of the Defence Office and some of the financial and structural 
constraints placed upon it; and (iii) finally, to explore the claims made by the Defence 
Office's critics. 

1.2 Overview of Report Sections 

This report is divided into five sections. A brief overview of each section of this 
report follows: 

Introduction 
The introduction establishes the key bases upon which the authors will analyse and 
develop their findings. A key criticism highlighted in the report is raised in this section: 
that is, that the parameters of the role played by the Defence Office and its staff have not 
been clearly established in the Rules. The relationship between the Defence Office and 
the Defence teams (on the one hand) and the Defence Office and the Registry (on the 
other) needs to be more clearly defined. The absence of a clear definition regarding these 
relationships has led to confusion over the Defence Office's mandated role. While the 
Defence Office itself has wanted to attain the status of an independent 'fourth pillar' at 
the Special Court, this independence has no statutory basis, nor is it clearly outlined in 
the Rules. This has meant the basis for its independence stands on somewhat shaky 
ground. Despite having accomplished considerable achievements throughout its lifetime, 
the Office continues to face a number of significant challenges that will be discussed and 
critiqued in this report. 

The Rights of the Accused in the Context of International Tribunals 
This section begins by canvassing some of the human rights instruments created in the 
aftermath of World War II which show a near universal acceptance of fair trial rights. 
Next, it discusses the complexity of the charges faced by the accused at the Special Court 
and the need for a credible defence. Finally, it discusses the defence at the Special Court 
in the context of other international tribunals. The need for a Defence Office to ensure 
the credibility of the defence throughout the trial process, keep defence budgets in check 
and ensure the rights of the accused becomes apparent in this section. 

The Structure of the Defence Office 
This section gives the reader an overview of the structure of the Defence Office, as well 
as describing duties undertaken by the Defence Office's staff. It looks at the 'legal aid' 
model of defence under which the Office operates, the role played by the Principal 
Defender and Duty Counsel, as well as new defence support positions that have been 
recently introduced by the Office. 

Next, this section looks at the principle of 'equality of arms' and the funding 
structure of the Defence Office. In particular, it assesses the use of funding for the 
Defence as outlined in the 2005-06 Budget for the Special Court, and compares the 
amounts received by the Defence Office to that of the OTP. While there was a fifteen per 
cent increase in the defence budget for 'staffing costs' when comparing the 2005-06 
period with the previous year, this was accompanied by a seventy per cent decrease in 
















































































































